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CLEARING THE TITLE TO CERTAIN INDIAN LAND 





Fesrvary 10, 1958.—Committed to the Committee of the Whole House and 
ordered to be printed 





Mr. Enauez, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany H, R. 5624] 


The Committee on Interior and Insular Affairs, to whom was 
referred the bill (H. R. 5624) to clear the title to certain Indian land 
having considered the same, report favorably thereon with 
amendments and recommend that the bill as amended do pass. 

The amendments are as follows: 

Page 1, line 5, strike the word ‘‘north,” and insert in lieu thereof the 
word “south,” 

Page 1, line 6, following the words “range 24 east,” insert the words 
“sixth principal meridian,’ 

Page 1, line 8, strike the word “north,” and insert in lieu thereof 
the word “south,’’. Following the words “range 24 east,” insert the 
words “sixth principal meridian,” 

The purpose of H. R. 5624, as amended, introduced by Representa- 
tive Scrivner, is to clear title to approximately 153 acres of Indian land 
in Miami County, Kans. No expenditure of Federal funds would 
result from enactment of the proposed legislation. 

In 1868, the subject lands were conveyed by a guardian of the Indian 
owners, pursuant to a court order. The transfer. was approved by 
the Secretary of the Interior. In 1873, the guardianship proceedings 
were set aside and declared null and void. Since 1873, the title to 
the land has undergone several conveyances, all based upon the initial 
transaction. In 1956, when the present owners attempted to sell this 
property, they discovered the defect in the title. Enactment of H. R. 
5624, as amended, will extinguish any title interest of the original 
Indian owner or his successors and any claim of the United States as 
trustee for the Indians. 

H. R. 5624 has been amended to correct certain technical land de- 
scription errors. 


39018°—5S_ H. Rept., 85-2, vol. 7-——5 








2 CLEARING THE TITLE TO CERTAIN INDIAN LAND 


The favorable report of the Department of the Interior, dated 
August 14, 1957, is as follows: 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., August 14, 1957. 
Hon. Cratr Enc te, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D. C. 

Dear Mr. Enaty: Your committee has requested a report on 
H. R. 5624, a bill to clear the title to certain Indian land. 

We recommend that the bill be enacted with the technical amend- 
ments suggested below. 

The bill disclaims on behalf of the United States and any Indian 
allottee, or his heirs or devisees, any interest in certain described lands 
situated in Kansas which were conveyed under guardian’s deed to 
G. Lehr on April 6, 1868, by A. G. McKensie, guardian of So-we-lah- 
shing or Brown Cabbage, Miami Reservee No. 60, and approved by 
O. H. Browning, Secretary of the Interior, on November 5, 1868. 

Pursuant to the provisions of the Miami Treaty of June 5, 1854 
(10 Stat. 1093), certain lands in Kansas were reserved for So-we-lah- 
shing or Brown Cabbage, Miami Reservee No. 60. Under order of 
the Probate Court of Miami County, Kans., dated February 7, 1866, 
one A. G. McKensie was appointed guardian of the persons and estates 
of So-we-lah-shing or Brown Cabbage and Me-she-wah-zah or James 
Cabbage, minors. The appointment was made upon the petition of 
G. A. Colton, Indian agent. The guardian, pursuant to proper order 
of the court, disposed of certain real property of So-we-lah-shing 
described as lot 6, sec. 17; E4M¥NW4, lots 2 and 3, sec. 20, all in T. 19 
S., R. 24 E., sixth principal meridian, Kansas, containing 153.10 acres. 
A copy of the deed is recorded in this office in Miami (Kansas) Deed 
Volume 1, page 140. 

On January 24, 1873, Jane Drake and Milton Drake, as sole sur- 
viving heirs of James Cabbage and Brown Cabbage, petitioned the 
Probate Court of Miami County to set aside the order of February 7, 
1866, and, after hearing, the order was set aside and declared null 
and void. The guardian appealed to the district court which on 
December 5, 1273, upheld the ruling of the lower court. There were 
no charges of mismanagement or wrongdoing by the guardian. - The 
courts, in declaring the appointment of the guardian null and void, 
nullified the guardian’s deed and the approval thereof by the Secretary 
of the Interior did not serve to validate a transaction that was void 
in its inception. 

A valid conveyance was not consummated by the above transaction, 
but the record indicates that the Department was a party to the 
appointment of the guardian and approved the purported alienation. 
There exists no feasible method whereby this transaction may be 
validated through any action by the Secretary of the Interior, and it 
is therefore recommended that this remedial legislation be enacted in 
order that the cloud on the title to the above-described lands may be 
removed. The cloud was discovered when the land was sold in 1956, 

The field solicitor of this Department at Anadarko, Okla., investi- 
gated the local records thoroughly and reported that no court attack 
has ever been made on the title to the lands included in the bill; that 
the Indian heirs have not attempted to assert any possessory rights 
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since 1881; that he does not believe they will attempt to assert any 
future claim, and that if they do their claim should be barred by laches 
as no claim of ownership has been made since 1881, approximately 
76 years. 

The description of the lands in the bill should be corrected as follows: 


1. On page 1, line 5, change “north” to “south”. 
2. On page 1, line 8, change “north” to “south”. 


3. On page 1, line 6, before ‘Miami’ insert “sixth principal 
meridian,”’. 

4. On page 1, line 8, before “Linn” insert “sixth principal 
meridian,’’. 

The Bureau of the Budget has advised us that there is no objection 
to the submission of this report. 

Sincerely yours, 
Roger Ernst, 
Assistant Secretary of the Interior. 


The Committee on Interior and Insular Affairs recommends the 
enactment of H. R. 5624 as amended. 
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